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SUMMARY OF ARGUMENT

California’s violent video game law properly seeks to protect children

from the harmful impacts of playing a narrow category of interactive video games

that, by definition, are so violent that they appeal to a deviant or morbid interest

of children and are patently offensive to prevailing community standards.  These

games lack any serious literary, artistic, political, or scientific value for children,

and a substantial body of research has concluded that they have harmful impacts

on the children that play them. 

The Legislature’s effort to assist parents in the fight to keep these harmful

video games out of the hands of children survives plaintiffs’ First Amendment

challenge under all levels of judicial review.  The law survives review under the

variable obscenity standard established by the Supreme Court in Ginsberg v. State

of New York 390 U.S. 629 (1968), because it was rational for the Legislature to

determine, based upon existing social science, that the violent video games covered

by the law are harmful to children.  Even if the law were subject to strict judicial

scrutiny, as plaintiffs argue, it would survive in any event because it is also

narrowly tailored to serve the State’s compelling interest in protecting children.

Additionally, the law’s terms are not impermissibly vague because they are

sufficiently clear to inform the plaintiffs as to what is being prohibited.  And
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finally, the law’s labeling provision, requiring simply that covered games be

labeled with an “18” on the front cover, is a constitutionally permissible

requirement for conveying factual information to retailers and consumers.  

Therefore, the district court’s order granting summary judgment in favor

of plaintiffs should be reversed, and summary judgment in favor of defendants

should be granted.         

STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction over this action pursuant

to 28 U.S.C. sections 1331 and 1343 because the complaint alleged violations of

the First Amendment to the Constitution, and the Due Process and Equal

Protection clauses of the Fourteenth Amendment to the Constitution.  The district

court issued its order granting plaintiffs’ motion for preliminary injunction on

December 21, 2005, and issued its order granting plaintiffs’ motion for summary

judgment and denying defendants’ motion for summary judgment on August 6,

2007.  The district court entered a final judgment in favor of plaintiffs on August

14, 2007, disposing of all parties’ claims.  Defendants filed their notice of appeal

on September 14, 2007, in compliance with rule 4(a)(1) of the Federal Rules of

Appellate Procedure.  This Court has jurisdiction pursuant to 28 U.S.C. section

1291 over the final decision of the district court.
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STATEMENT OF ISSUES

This appeal presents the Court with the following issues:  (1) Whether the

First Amendment prohibits California from limiting the ability of children to

purchase, outside the presence of a parent, a narrow category of exceedingly

violent video games in order to protect the health and welfare of children; (2)

whether the law, which targets only purchases by children, is subject to and

survives judicial review under the variable obscenity standard articulated by the

Supreme Court in Ginsberg v. State of New York, 390 U.S. 629 (1968); (3) whether

the law would in any event survive judicial review under the strict scrutiny

standard; (4) whether the law’s carefully crafted terms and definitions provide a

person of ordinary intelligence a reasonable opportunity to know what is required

by its provisions; (5) whether the law’s labeling provision, requiring that covered

violent video games be labeled with an “18” on the front packaging, is a

constitutionally permissible limitation on commercial speech; and (6) whether the

law denies plaintiffs equal protection of the law.

STATEMENT OF THE CASE

This appeal concerns constitutional challenges to California’s violent

video game law, California Civil Code sections 1746 - 1746.5, duly enacted as

Chapter 638 of the Statutes of 2005 by the Legislature.  Excerpts of Record (ER)



1.  The Act defines “violent video game” as a video game in which “the
range of options available to a player includes killing, maiming, dismembering, or
sexually assaulting an image of a human being, if those acts are depicted in the
game in a manner that does either of the following:  (A) Comes within all of the
following descriptions: (i) A reasonable person, considering the game as a whole,
would find appeals to a deviant or morbid interest of minors. (ii) It is patently
offensive to prevailing standards in the community as to what is suitable for
minors. (iii) It causes the game, as a whole, to lack serious literary, artistic,
political, or scientific value for minors.”    Civ. Code § 1746(d)(1)(A).  The Act
also contains a secondary definition of covered games, but only one definition
need be met.  The State Defendants concede this secondary definition does not
provide an exception for material that might have some redeeming value to minors,
as the primary definition so provides, and may therefore be unconstitutionally
broad.  This section of the Act, however, is severable.  Civ. Code § 1746.5.  
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21-25.  The district court entered a preliminary injunction prohibiting enforcement

of the law on  December 21, 2005.  ER 1115-1132; Docket Sheet (DS) 58.  The

district court thereafter entered a permanent injunction, after hearing cross-motions

for summary judgment, on August 14, 2007.  ER1353-73; DS 106, 107.

STATEMENT OF FACTS

On October 7, 2005, Governor Arnold Schwarzenegger signed Assembly

Bill 1179 into law, which was to take effect on January 1, 2006, as California Civil

Code sections 1746 - 1746.5 (hereafter “the Act”).1/  Former Assembly Member

Leland Yee, Ph.D, originally introduced  the Act as Assembly Bill 450 on

February 15, 2005.  ER 156.  Later during the same legislative session, Assembly

Bill 1179 was gutted and amended, and replaced with the language of Assembly



2.  ER 119 (“On September 2, 2005, the last day for amending bills without
a rule waiver, the author gutted and amended AB 1179 (Yee) to insert the language
largely identical to the text of AB 450.”).
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Bill 450.2/  AB 1179 was passed by the Assembly on September 8, 2005, with a

vote of 66 ayes, 7 noes, and was passed by the Senate that same day with a vote of

22 ayes, 9 noes.  ER 143, 152.

The Act prohibits the sale of a narrow category of violent video games,

as defined, to children under 18 years of age unless accompanied by a parent or

guardian.  The Act also requires that an “18” be placed, as specified, on the front

of video games sold in the state that meet the violent video game definition.

In passing the Act, the Legislature relied upon an extensive body of peer-

reviewed research, articles, studies, reports, and correspondence from leading

social scientists and medical associations – the best evidence available in the field

– explaining the negative consequences when children play interactive violent

video games, as opposed to simply viewing passive violent media.  ER 196-889.

The Legislature targeted violent video games specifically due to their unique

capacity to cause children to experience automatic aggressiveness, increased

aggressive thoughts and behavior, antisocial behavior, desensitization to violence,

and reduced activity in the frontal lobes of the brain.  ER 148.     

  



3.  Pursuant to FRCP 25(d)(1), Attorney General Edmund G. Brown Jr. is
substituted in for former Attorney General Bill Lockyer. 

6

The Video Software Dealers Association and the Entertainment Software

Association (“Plaintiffs”) filed a complaint for declaratory and injunctive relief on

October 17, 2005, prior to the effective date of the Act.  ER 2-25; DS 1.  Plaintiffs

named as defendants, in their official capacities, Governor Arnold

Schwarzenegger, former Attorney General Bill Lockyer3/, Santa Clara County

District Attorney George Kennedy, Santa Clara County Counsel Ann Miller Ravel,

and San Jose City Attorney Richard Doyle.  Ibid.  The Governor and Attorney

General (hereafter “State Defendants”) appeared and defended the constitutionality

of the Act throughout the district court proceedings. 

STANDARD OF REVIEW

The district court’s grant of summary judgment in favor of Plaintiffs,

finding the Act unconstitutional, is reviewed de novo.  California First Amendment

Coalition v. Calderon 150 F.3d 976, 980 (9th Cir. 1998).  This Court’s review is

governed by the same standard applied by the lower court on summary judgment

under rule 56(c) of the Federal Rules of Civil Procedure.  Ibid.  Therefore, this

Court must determine whether there are any genuine issues of material fact in

dispute and whether the district court correctly applied the substantive law.  Ibid.
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ARGUMENT

I.

THE ACT IS SUBJECT TO JUDICIAL REVIEW UNDER
THE VARIABLE OBSCENITY STANDARD SET FORTH
BY THE U.S. SUPREME COURT IN GINSBERG V. STATE
OF NEW YORK

It defies logic to suggest that our founding fathers intended to adopt a First

Amendment that would guarantee children the right to purchase a video game

wherein the player is rewarded for interactively causing the character to take out

a shovel and bash the head of an image of a human being, appearing to beg for her

life, until the head severs from the body and blood gushes from the neck.  Or

guarantee children the right to purchase a video game where the player can cause

the character to wound an image of a human being with a rifle by shooting out a

kneecap, pour gasoline on the wounded character, and then set the character on fire

while the character appears to be alive and suffering.  ER 162; Physical Exhibit

(VHS) “Video Game Violence Sampler.”  

Instead, the proper, more reasoned approach to First Amendment

jurisprudence recognizes that the rights of minors are not coextensive with those

of adults.  States must be allowed to legislate to protect the health and welfare of

children with certain universally recognized differences between adults and

children in mind.  The liberty of human expression guaranteed by the First
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Amendment – the freedom to choose for oneself what to publish, read, or view –

presupposes the capacity of the individual to make a reasoned choice.  And the law

recognizes that in certain narrowly defined areas of expressive material, children

lack the capacity to make a reasoned choice.  It is in these narrow areas that the

variable obscenity standard applies.    

The variable obscenity standard allows for a variation on the concept of

obscenity, or unprotected material, in focusing on the material’s impact on

children.  Thus, material which may not be considered obscene as to adults may

nevertheless be considered obscene as to children.  Ginsberg v. State of New York,

390 U.S. at 636-43.  Applying the variable obscenity standard of review here to the

Act preserves the liberty guaranteed by the First Amendment while allowing states

to fulfill their duty to protect the health and welfare of children.  The court below

erred as a matter of law in rejecting the variable obscenity standard and reviewing

the Act under strict scrutiny.  ER 1360-65; DS 106.  

A. The First Amendment Rights Of Minors Are Not Coextensive With Those
Of Adults

The law recognizes that the First Amendment rights of children are not

coextensive with those of adults.  The Constitution therefore reserves to the states

the right – indeed the duty – to exercise their police power to make necessary

differentiations in the law as between adults and children in order to protect the



4.  “The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved for the States respectively, or to the
people.”  U.S. Const., amend. X.

9

health and welfare of children.4/  Plaintiffs’ challenge to the Act, however,

proceeds on the premise that children are no different from adults.  Plaintiffs thus

seek to protect the rights of children to purchase video games that are so violent

that by definition they appeal to a deviant or morbid interest of children, are

patently offensive to prevailing community standards as to what is suitable for

children, and lack any serious literary, artistic, political, or scientific value for

children.  Plaintiffs’ position, if adopted by the Court, would nullify important,

well recognized distinctions between the respective mental capacities and

vulnerabilities of adults and children.   

The Constitution permits states to prohibit children of differing ages from

smoking, drinking, and driving.  States may even prohibit children from engaging

in such fundamental activities as voting, marrying, or engaging in sexual

intercourse.  See Planned Parenthood of Central Missouri v. Danforth, 428 U.S.

52, 102 (1976) (Stevens, J., concurring in part).  Children are not sui juris.  Thus,

the law recognizes and accommodates the fact that children are not possessed of

mental faculties equivalent to adults.  The Supreme Court recently reconfirmed the

importance of these differences in holding that the Constitution prohibits states



10

from executing minors.  In Roper v. Simmons, the Supreme Court recognized three

important differences, supported by existing social science, between adults and

children under eighteen:

First, as any parent knows and as the scientific and sociological studies
respondent and his amici cite tend to confirm, “[a] lack of maturity and an
underdeveloped sense of responsibility are found in youth more often than
in adults and are more understandable among the young.  These qualities
often result in impetuous and ill-considered actions and decisions.”
Johnson, supra, at 367, 113 S.Ct. 2658; see also Eddings, supra, at
115-116, 102 S.Ct. 869 (“Even the normal 16-year-old customarily lacks
the maturity of an adult”).  It has been noted that “adolescents are
overrepresented statistically in virtually every category of reckless
behavior.” Arnett, Reckless Behavior in Adolescence: A Developmental
Perspective, 12 Developmental Review 339 (1992).  In recognition of the
comparative immaturity and irresponsibility of juveniles, almost every
State prohibits those under 18 years of age from voting, serving on juries,
or marrying without parental consent.  [¶]

The second area of difference is that juveniles are more vulnerable or
susceptible to negative influences and outside pressures, including peer
pressure . . . .  This is explained in part by the prevailing circumstance that
juveniles have less control, or less experience with control, over their own
environment.  See Steinberg & Scott, Less Guilty by Reason of
Adolescence: Developmental Immaturity, Diminished Responsibility, and
the Juvenile Death Penalty, 58 Am. Psychologist 1009, 1014 (2003).  [¶]

The third broad difference is that the character of a juvenile is not as well
formed as that of an adult.  The personality traits of juveniles are more
transitory, less fixed.  See generally E. Erikson, Identity: Youth and Crisis
(1968).

Roper v. Simmons, 543 U.S. 551, 569 (2005).  The Supreme Court based

its holding on research produced by social science – the same type of social
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science relied upon by the California Legislature – recognizing that the

susceptibility of minors to harmful effects of external influences, well beyond that

of adults, justifies differentiations in treatment in the eyes of the law.

That the differentiations touch upon First Amendment freedoms does not

render the state action per se invalid.  “[E]ven where there is an invasion of

protected freedoms ‘the power of the state to control the conduct of children

reaches beyond the scope of its authority over adults . . . .’”  Ginsberg v. State of

New York, 390 U.S. 629, 638 (1968) (quoting Prince v. Commonwealth of

Massachusetts, 321 U.S. 158, 170 (1944)).  Indeed, “‘regulations of

communication addressed to [children] need not conform to the requirements of

the first amendment in the same way as those applicable to adults.’”  Id. at 639

(quoting Emerson, Toward a General Theory of the First Amendment, 72 Yale L.J.

877, 938-39 (1963)).  The Supreme Court has firmly established that “the States

validly may limit the freedom of children to choose for themselves in the making

of important, affirmative choices with potentially serious consequences.  These

rulings have been grounded in the recognition that, during the formative years of

childhood and adolescence, minors often lack the experience, perspective, and

judgment to recognize and avoid choices that could be detrimental to them.”

Bellotti v. Baird, 443 U.S. 622, 635 (1979).   
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In furtherance of these bedrock principles, the Supreme Court has

“sustained legislation aimed at protecting the physical and emotional well-being

of youth even when the laws have operated in the sensitive area of constitutionally

protected rights.”  New York v. Ferber, 458 U.S. 747, 757 (1982).  Indeed, the

Supreme Court has held “that a statute prohibiting use of a child to distribute

literature on the street was valid notwithstanding the statute's effect on a First

Amendment activity.”  Ibid. (citing Prince v. Commonwealth of Massachusetts,

supra).  Legal differentiations are often necessary to protect minors, even from

expressive materials:  “It is well settled that a State or municipality can adopt more

stringent controls on communicative materials available to youths than on those

available to adults.”  Erznoznik v. City of Jacksonville, 422 U.S. 205, 212 (1975).

Thus, regulations of communication addressed to children must be reviewed with

these firmly established principles in mind.  The district court below erred as a

matter of law in abandoning these principle and subjecting the Act to strict scrutiny

rather than the variable obscenity standard set forth in Ginsberg v. State of New

York.  ER 1360-65; DS 106.

B. The Variable Obscenity Standard Permits States To Legislate To Protect
Children From The Negative Influences Of Expressive Material To An
Extent Well Beyond That Permitted For Adults

That states may legislate to protect minors from harmful external
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influences is firmly established by precedent.  In Ginsberg v. State of New York,

a store owner was convicted of violating a New York statute prohibiting the sale

to minors material the legislature found to be “harmful to minors.”  390 U.S. at

631.  The statute at issue was directed at material containing simple “nudity” as

well as sexual depictions – “girlie” magazines, as the Court referred to them.  Id.

at 645-47.  The statute defined the term “harmful to minors” as a description or

representation, “in whatever form, of nudity, sexual conduct, sexual excitement,

or sadomasochistic abuse, when it:  (i) predominantly appeals to the prurient,

shameful or morbid interest of minors, and (ii) is patently offensive to prevailing

standards in the adult community as a whole with respect to what is suitable

material for minors, and (iii) is utterly without redeeming social importance for

minors.” Id. at 646.  

Although there was no question that the New York law at issue in

Ginsberg would not have survived judicial scrutiny had it applied to adults, the

Supreme Court upheld the law under the “variable obscenity” or “obscene as to

minors” standard, because the law targeted purchases by children under 17.  Id. at

639-46.  The standard developed by the Court recognizes a state’s power to define

obscenity (material receiving no First Amendment protection) in a variable manner

– using one definition applicable to adults and a more broad definition applicable
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only to minors.  Thus, the Supreme Court set forth the standard of review as

follows:  “To sustain state power to exclude material defined as obscene by [the

statute] requires only that we be able to say that it was not irrational for the

legislature to find that exposure to material condemned by the statute is harmful

to minors.”  Ginsberg, 390 U.S. at 641 (emphasis added).  

In upholding the law under this variable standard, the Court cited with

approval the reasoning of the New York Court of Appeals:

[M]aterial which is protected for distribution to adults is not necessarily
constitutionally protected from restriction upon its dissemination to
children.  In other words, the concept of obscenity or of unprotected
matter may vary according to the group to whom the questionable
material is directed or from whom it is quarantined.  Because of the State's
exigent interest in preventing distribution to children of objectionable
material, it can exercise its power to protect the health, safety, welfare and
morals of its community by barring the distribution to children of books
recognized to be suitable for adults.

Id. at 390 U.S. at 636 (quoting  Bookcase, Inc. v. Broderick, 18 N.Y.2d 71, 75

(1966)).  The Court held that the “legislature could properly conclude that parents

and others, teachers for example, who have the primary responsibility for

children’s well-being are entitled to the support of the laws designed to aid

discharge of that responsibility.”  Id. at 639. 

In the instant case, the Legislature gave proper deference to the Supreme

Court’s dichotomy:  defining the violent video games covered by the Act as those



5.  Although the Act includes the descriptor “sexually assaulting” as an
additional game option beyond the violent content which subjects games to the
Act, the State Defendants believe that the intent of the Legislature was  primarily
to address violent material.  Therefore, it is the State Defendants’ position that the
Act cannot be severed to preserve only the “sexually assaulting” language to the
exclusion of purely violent material with no sexual component as listed in the

15

the community considers obscene as to minors, but not limiting adult access to

such games.  Civ. Code section 1746(d)(1).  Ginsberg establishes the governing

analytical framework and provides the appropriate standard of review applicable

to the Act.

C. Violent Material May Properly Be Considered Obscene Or Unprotected
Material When Directed To Children, Subject To Review Under The
Variable Standard

Material need not be sexual to be considered obscene; it is the harm to the

children that is critical.  Consider a video game where the player is rewarded for

causing the character to dismember and decapitate, with a chainsaw, another

character appearing as an image of a lifeless, beaten, blood-soaked female.  Now

consider the same gaming sequence, but this time the image of the blood-soaked

female is nude.  There is no rational basis for reviewing a state’s child-protection

regulation of the first sequence under strict scrutiny, but reviewing a regulation of

the second sequence under Ginsberg’s variable obscenity standard.  This Court

should reject such an irrational and irresponsible approach to First Amendment

analyses of states’ efforts to protect children.5/     



definition of “violent video game.”  Civ. Code, § 1746(d)(1).     
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The Supreme Court has never expressly incorporated violent images

(absent a sexual element) into the “obscene as to minors” exception, but neither

has it rejected this logical extension.  By definition, sexual material can be

considered obscene and unprotected when the average person, applying

contemporary community standards, would find that the material, taken as a whole,

appeals to the prurient interest, depicts or describes, in a patently offensive way,

conduct specifically defined by the applicable state law which, taken as a whole,

lacks serious literary, artistic, political, or scientific value.  Miller v. California,

413 U.S. 15, 24 (1973).  If the Supreme Court’s language can be interpreted as

providing a definition of when sexually explicit material loses its protected status

and becomes obscene, there is no reason the definition cannot properly be applied

to determine when violent material similarly loses its protected status and becomes

obscene.  See generally Kevin W. Saunders, Media Self-Regulation of Depictions

of Violence: A Last Opportunity, 47 Okla. L. Rev 445, 459 (1994). 

Applying the Supreme Court’s language as a general definition of when

expressive material becomes obscene would comport with the ordinary

understanding of the word “obscene,” as well as the historical context in which the

founding fathers adopted the First Amendment.  
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As a term of ordinary language, “obscene” has a broader extension than
both sex and violence, as in talk of a company making obscene profits.
But even more rigorous examinations of the word, based on its derivation,
would include violence with sex.  The derivation of the word “obscene”
has been argued to be either from “ob caenum,” or “on account of filth”
or simply “filth,” or from “ab scaena” or “off the stage,” which could
mean either “not to be openly shown on the stage of life” or instead “off
the theatrical stage.”  Professor Harry Clor offers an analysis of the word
“obscene” that speaks to both the idea of filth and the “off the stage of
life” derivation.  He suggests that obscene depictions are those that offer
“a degradation of the human dimensions of life to a sub-human or merely
physical level.”  Further, obscene literature is, for Clor, that which
“presents, graphically and in detail, a degrading picture of human life and
invites the reader or viewer, not to contemplate that picture, but to wallow
in it.  

Kevin W. Saunders, Regulating Youth Access to Violent Video Games:  Three

Responses to First Amendment Concerns, 2003 Mich. St. L. Rev. 51, 80 (footnotes

omitted).  Professor Saunders states that, under the ordinary understanding of the

term, “it is not the focus on sex that can make a depiction obscene; it is the

treatment of human beings in a purely physical way with regard to acts or activities

that also have great emotional or spiritual importance.”  Id. at 81.  Thus, for

example, “[a] death scene that considers human values concerning life and death

and relationships to those close to the departed does not have a sole focus on the

physical that is present in the slasher film, and sufficient violence for its own sake

should be considered as obscene as explicit sexual depictions for their own sake.”

Ibid.   
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Such an interpretation of obscenity also comports with the founding

fathers’ understanding regarding material considered unprotected by the First

Amendment at the time of its enactment.  The founding fathers never intended the

First Amendment to prohibit all attempts by the government to regulate speech.

Some speech, according to Justice Brennan, had historically been considered

unprotected, and that status did not change with the adoption of the Bill of Rights:

The guaranties of freedom of expression in effect in 10 of the 14 States
which by 1792 had ratified the Constitution, gave no absolute protection
for every utterance.  Thirteen of the 14 States provided for the prosecution
of libel, and all of those States made either blasphemy or profanity, or
both, statutory crimes.  As early as 1712, Massachusetts made it criminal
to publish ‘any filthy, obscene, or profane song, pamphlet, libel or mock
sermon’ in imitation or mimicking of religious services.  [¶]  In light of
this history, it is apparent that the unconditional phrasing of the First
Amendment was not intended to protect every utterance.  

Roth v. U.S., 354 U.S. 476, 482-83 (1957) (footnotes omitted).  As Justice Brennan

explained in Roth, sexual material was not the only material considered

unprotected.  

Professor Saunders conducted an examination of the historical context in

which the First Amendment was adopted and concludes that concerns for violent

depictions were every bit as prevalent as concerns for sexual material at the time:

The history that was said to justify the obscenity exception then justifies
an exception that encompasses violence rather than one limited to sex.


